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 1.  TIME:  9:00   CASE#: MS16-0245 
CASE NAME: WILMINGTON VS. CLARE 
HEARING ON MOTION TO COMPEL FURTHER DOCUMENT PRODUCTION AND 
FOR SANCTIONS  /  FILED BY KEN BARTIZAL 
* TENTATIVE RULING: * 
 
            Defendant Bartizal moves to compel Plaintiff to provide further responses to Requests 

for Production of Documents, and seeks $3,200 in sanctions. 

 Plaintiff objected to production on the ground that the requests were irrelevant to the 

issues in an unlawful detainer.  (In its objections, Plaintiff raised other grounds, but the 

opposition to the motion relies solely on irrelevance.) 

A plaintiff establishes an unlawful detainer “[w]here the property has been sold…upon 

the foreclosure by proceedings taken as prescribed in this code of a mortgage… and the title 

under the foreclosure has been duly perfected.”  (Code of Civil Procedure section 1161a(b)(2).)  

“Duly perfected” includes all steps necessary to assure good record title.  (Bank of New York 

Mellon v. Preciado (2013) 224 Cal.App.4th Supp. 1, 10; Calvo v. HSBC Bank USA, N.A. (2011) 199 

Cal.App.4th 118, 122.)  Where a party purchases a property at a foreclosure sale, it need not 

establish every element in the chain of title, but only that the sale was properly held and it 

purchased the property and perfected title.  (See Civil Code section 2924(c) [“A recital in the 

deed executed pursuant to the power of sale in compliance with all requirements of law 

regarding the mailing of copies of notices or the publication of a copy of the notice of default or 

the personal delivery of the copy of the notice of default or the posting of copies of the notice of 

sale or the publication of a copy thereof shall constitute prima facie evidence of compliance with 

these requirements and conclusive evidence thereof in favor of bona fide purchasers and 

encumbrancers for value and without notice.”].)   

This does not mean that there are no issues, however.  To the extent that the 

unanswered discovery addresses compliance with the proper means of noticing the default 

and sale.  Since plaintiff is not a third-party purchaser, the recital in the deed establishes only 

prima facie evidence of compliance with the requirements for the notice of default and sale.  

Proper conduct of the sale is therefore a proper subject of discovery.  Moreover, as noted by 

the Superior Court, Appellate Division, in Bank of New York Mellon v. Preciato (2013) 224 

Cal.App.4th Supp. 1, 10, “the plaintiff must necessarily prove the sale was conducted by 

the trustee.”   

 Accordingly, discovery concerning the proper execution of the trustee’s sale and 

perfection of title after the sale is appropriate; discovery on other issues in the chain of title is 

not.  Reviewing the particular requests as to which Bartizal moves to compel, the Court cannot 

discern which of these requests are related to relevant subject matter, and which are not.  

Plaintiff has provided only blanket opposition to all of the requests subject to the motion.  

The parties are directed to meet and confer to determine the extent of supplemental responses 

necessary under the guidance provided above.  Plaintiff is to provide any necessary 
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supplemental responses within 14 days of this order.  Each party’s request for sanctions 

is denied. 

  

 2.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY ELIZABETH ZYLA 
* TENTATIVE RULING: * 
 
Cross-Complainant Elizabeth Zyla’s Motion for Determination of Good Faith Settlement 

is denied. 

 A.  Good Faith Settlement Requirement 

 A settlement made in good faith, pursuant to Cal. Code of Civil Procedure § 877, by an 

alleged tortfeasor discharges that tortfeasor from liability for contribution or equitable indemnity 

to any other joint tortfeasor.  (Torres v. Union Pac. R.R. Co. (1984) 157 Cal.App.3d 499, 503.)  

However, underlying CCP § 877 are two competing public policies. The first is the legislative 

desire to promote the settlement of disputes and the finality of such settlements.  The second is 

the policy that “tortfeasors ought to pay for their fair share of the damages which they cause, 

and that they ought not to escape this burden by means of an unreasonably low settlement. 

Some authorities attribute more importance to the latter policy, others to the former.”  (Torres v. 

Union Pac. R.R. Co. (1984) 157 Cal.App.3d 499, 504.) The better-reasoned cases make clear 

that the Legislature did indeed strike a balance between the policy of fairness and the policy of 

promoting settlements; the fulcrum of this balance is the requirement of “good faith.” (Ibid at 

p. 506.) 

 Determination of "good faith," enables the court to inquire “whether the amount of the 

settlement is within the reasonable range of the settling tortfeasor's proportional share of 

comparative liability for the plaintiff's injuries.” (Tech-Bilt, Inc. v. Woodward-Clyde & Associates 

(1985) 38 Cal.3d 488, 499.)  The ultimate determinant of good faith is whether the settlement is 

grossly disproportionate to what a reasonable person at the time of settlement would estimate 

the settlor's liability to be.  (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1262.)  The determination as to whether a settlement is in “good faith” is a matter left to the 

discretion of the trial court.  (Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 

1337, 1349.)    

 Here, the court finds that non-settling Cross-Defendant Senior Homeowner Assistance 

Program, 2011-1, Series I (“SHAP”) has met its burden of demonstrating that the settlement is 

“so far ‘out of the ballpark’ as to be inconsistent with the equitable objectives of the statute.” 

(Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 C3d 488, 499-500.  That is, Bay 

Area Reverse Mortgage’s (“BARM”) settlement amount is grossly disproportionate to the 

estimate of its liability.   
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 B. Settling Cross-Defendant Proportionate Share of Liability 

 A settlor's percentage of liability is the touchstone question to be considered by the trial 

court in a contested good faith settlement hearing because one of the main goals of section 

877.6 is “allocating costs equitably among multiple tortfeasors.” (City of Grand Terrace v. 

Superior Court (1987) 192 Cal.App.3d 1251, 1262.  The court must consider not only BARM’s 

potential liability to Cross-Complainant, but also its proportionate share of culpability as among 

all parties alleged to be liable for the same injury.  (TSI Seismic Tenant Space, Inc. v. Superior 

Court (2007) 149 Cal.App.4th 159, 166.  The court considers the proportionate share of 

culpability because a good faith determination bars indemnity claims by nonsettling parties.  

Thus, the true value of the settlement to the settlor may not be the amount paid pursuant to the 

settlement agreement, rather the value of the shield against such indemnity claims.  TSI Seismic 

Tenant Space, Inc. v. Sup.Ct. (Geocon) (2007) 149 CA4th 159, 166.) 

  Here, Cross-Complainant estimates her total recovery to exceed $1 million dollars. The 

total amount of settlement is $16,336.94.  Based on the allegations in the cross-complaint, 

Cross-Defendant BARM (broker) and the One Mortgage Network, Inc. (original lender) are the 

main tortfeasors. A reasonable estimate of their liability exceeds 50%. Yet, BARM is settling for 

$9,086.94.  This amounts represents less than 1% of the total recovery. It also represents less 

than one percentage of the liability.  On the other hand, If SHAP is found vicariously liable (as 

successor beneficiary of the Deed of Trust), it is vulnerable to the remaining $990,000 because 

a good faith determination bars its indemnity claims against BARM. In considering the value of 

the shield against indemnity and the low settlement amount, the settlement is not within the 

“reasonable range” BARM share of liability.   

 C.  BARM’s Dissolution 

 Cross-Complaint justifies the low settlement amount based on BARM’s dissolution status 

and operation of Cal. Corporation Code §2011.  “A party seeking confirmation of a settlement 

must explain to the court and to all other parties, by declaration or other written form, the 

evidentiary basis for any allocations and valuations made, and must demonstrate that the 

allocation was reached in a sufficiently adversarial manner to justify the presumption that a 

reasonable valuation was reached.” (Erreca's v. Superior Court (1993) 19 Cal.App.4th 1475, 

1495-1496.) 

 Here, Cross-Complainant submitted the Declaration of John Holmgren, president of 

BARM, to support her motion for good faith settlement. Holmgren declares that after the 

transaction with the Zylas, but before the action was filed, BARM dissolved as a California 

Corporation. (Holmgren’s Decl., ¶3.) The printout from the Secretary of State shows dissolution 

on February 1, 2006.  However, according to the Reverse Mortgage Deed of Trust, the 

transaction occurred on September 28, 2007.  (Exh. B to First Amended Complaint and Exh. A 

to Second Amended Cross-Complaint.)  The Prime Advantage Fixed Rate Reverse Mortgage 

Loan Agreement was executed on September 28, 2007.  (Exh. B to SAXC.)  The broker is listed 

as Bay Area Reverse Mortgage (page 8 of the Loan Agreement.)   
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 Cross-Complainant offers no explanation as to why BARM was acting as the broker in 

2007, when it was dissolved in 2006.  Once the dissolution proceeding has commenced, “the 

corporation shall cease to carry on business except to the extent necessary for the beneficial 

winding up thereof and except during such period as the board may deem necessary to 

preserve the corporation's goodwill or going-concern value pending a sale of its business or 

assets, or both, in whole or in part.”  (Cal. Corp. Code § 1903.)  A dissolved corporation 

“continues to exist for the purpose of winding up its affairs, prosecuting and defending actions 

by or against it and enabling it to collect and discharge obligations, dispose of and convey its 

property and collect and divide its assets, but not for the purpose of continuing business except 

so far as necessary for the winding up thereof.”  (Cal. Corp. Code § 2010)  (A corporation 

cannot reinstate itself by filing a “certificate of revocation” or similar document.) [See Catalina 

Investments, Inc. v. Jones (2002) 98 Cal.App.4th 1, 7.] The activity involved in the Zyla 

transaction is not consistent with “winding up” the corporation’s affairs. 

 BARM seeks to have the protection of Corporation Code § 2011, but appears to have 

violated §§1903 and 2010 by continuing business. Moreover, Holmgren declares BARM was 

“not a named insured on any policies after it ceased doing business.”  (Holmgren Decl., ¶4.) The 

question becomes when did it “cease” doing business. This transaction at issue occurred in 

2007.  The court is unwilling to exercise its discretion in favor of granting the motion for 

determination of good faith settlement in light of this discrepancy, given that the settlement 

amount is grossly disproportionate to the potential liability. 

Request for Judicial Notice 

 SHAP’s unopposed request for judicial notice is granted.  The court takes judicial notice 

of the existence of the Complaint and Second Amended Cross-Complaint. 

  

 3.  TIME:  9:00   CASE#: MSC13-00792 
CASE NAME: METLIFE VS. ZYLA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 

(Telephone appearance acceptable.) 
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 4.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION FOR LEAVE TO FILE 3rd Amended COMPLAINT 
FILED BY MICHELLE WIEBALK 
* TENTATIVE RULING: * 
 
 Plaintiff Michele Wiebalk’s motion for leave to file a third amended complaint is granted 

on the condition that Plaintiff agree that the pending motion for summary judgment and/or 

adjudication filed by Defendants Kowdeis and T&B Pizza, Inc. will be heard as scheduled and that 

that motion will apply to the Third Amended Complaint instead of the Second Amended 

Complaint. If Plaintiff agrees to this condition then Plaintiff’s motion is granted and she must file 

and serve her Third Amended Complaint by December 9, 2016.  

Plaintiff Wiebalk seeks leave to amend her complaint to remove punitive damages 

allegations as to Papa Murphy’s International and to add a seventh cause of action for negligent 

hiring, training and retention. It appears that causes of action one through six of the Second 

Amended Complaint and the Third Amended Complaint are identical except for the changes to 

the punitive damages allegations.  

Leave to amend is liberally granted, however, leave to amend can be denied where 

there is an inexcusable delay along with prejudice to the opposing party. (Magpali v. Farmers 

Group (1996) 48 Cal.App.4th 471, 487.)  

Plaintiff delayed in seeking to add the new cause of action, which her attorney 

apparently learned about during Plaintiff Wiebalk’s deposition in March 2016. Although there 

has been some delay in seeking leave to amend, the prejudice to the Defendants can be 

avoided if certain conditions are imposed. Here, the main prejudice is that Defendants Kowdeis 

and T&B Pizza, Inc. filed a motion for summary judgment and/or adjudication, which would be 

mooted by the filing of a Third Amended Complaint. These Defendants would be prejudiced by 

having to spend the time and expense preparing and filing another motion. This prejudice can 

be eliminated, however, if Plaintiff agrees to allow the motion to go forward as filed and agrees 

that this motion would now be applied to the Third Amended Complaint.  

The Kowdeis Defendants also argue that they would be prejudiced by having to conduct 

discovery as to the new cause of action. Defendants will not suffer much prejudice by having to 

conduct additional discovery as such discovery is often required when a complaint is amended. 

However, there may be some prejudice by having to conduct discovery close to the trial date. 

This prejudice can be eliminated by granting a short trial continuance, which is what the Court 

intends to do. 

For these reasons, the Court grants Plaintiff’s motion for leave to amend with the 

conditions stated in this ruling. 
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 5.  TIME:  9:00   CASE#: MSC14-01046 
CASE NAME: THERESA BRYSON VS. JASON LASSOR 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY PAPA MURPHY'S INTERNATIONAL, LLC, et al. 
* TENTATIVE RULING: * 
 
 Defendant Papa Murphy’s International LLC’s motion to continue trial is granted.  

The Court is planning to continue the trial approximately 3 months. Prior to the hearing, 

the parties shall meet and confer on potential trial dates and be prepared to inform the Court if 

they can agree upon a new trial date. The parties are ordered to appear to discuss the new trial 

date, however, the parties may appear by CourtCall for the limited purposes of discussing the 

new trial date.  

Trial dates should be treated as firm, but a trial continuance can be granted upon a 

showing of good cause. (California Rules of Court, Rule 3.1332.) Here there is good cause for a 

short trial continuance. Regardless of the outcome of the motion for leave to file a Third 

Amended Complaint, Defendant Papa Murphy’s International needs to file an answer or other 

responsive pleading in Plaintiff Wiebalk’s case. In addition, Defendant Papa Murphy’s 

International may need to conduct some discovery in Wiebalk’s case. In addition, as indicated in 

line 4 above, the Court intends to grant Wiebalk leave to amend. Wiebalk’s Third Amended 

Complaint includes a new cause of action, which may require some additional discovery by the 

Kowdeis Defendants.  

Therefore, the Court finds that a short trial continuance is appropriate and grants 

Defendant’s motion to continue trial. The Court is unlikely to grant any further trial continuances 

and expects all parties to be prepared for trial by the new trial date. 

  

 6.  TIME:  9:00   CASE#: MSC15-01236 
CASE NAME: KJZ VS. WELLS FARGO 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended CROSS-COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Defendant’s motion for leave to file a First Amended Cross-Complaint is granted.  The moving 
papers establish proper grounds, and there is no opposition. 
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 7.  TIME:  9:00   CASE#: MSC15-01706 
CASE NAME: KAHANGI VS. FINEX REAL ESTATE 
HEARING ON MOTION TO APPOINT A RECEIVER 
FILED BY SAIID KAHANGI, F.J. TRADING COMPANY 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to January 23, 2017 at 9 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC16-00266 
CASE NAME: ALLEN VS. PRADO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ALLEN 
FILED BY GUILLERMO PRADO 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendant Guillermo Prado d/b/a GP 
Residential Designs (“Prado”). The Demurrer relates to the Second Amended Complaint (“2AC”) 
filed by the plaintiffs in this matter, Kevin and Denali Allen (collectively, the “Allens”).  

The Demurrer challenges the sufficiency of two causes of action pled in the 2AC: the second 
cause of action, for negligence, and the third cause of action, for breach of contract. 

When the Court ruled on the previous demurrer, it did not have the benefit of knowing the terms 
of the parties’ contract. The contract has now been attached to the 2AC as Exhibit A, so the 
Court’s analysis can be sharpened. 

In ruling on the previous demurrer, the Court discussed Erlich v. Menezes (1999) 21 Cal.4th 
543, and stated that it stands for the proposition that conduct amounting to a breach of contract 
is usually not also the basis for an action in tort. Id. at p. 551. The Court also cited Erlich for the 
proposition that “[o]rdinarily, a tort action only lies in tandem with a breach of contract action 
when the defendant is alleged to have breached a duty independent of the duties imposed by 
the contract.”  

One of the bases for sustaining the demurrer to the FAC was that the allegations pertaining to 
the contract were uncertain and ambiguous under CCP § 430.10(f). Thus, the Court necessarily 
was speaking in general terms with respect to Erlich. That is underscored by the language the 
Court employed when it discussed Erlich. For example, the Court was careful to note that these 
principles “usually” and “ordinarily” applied. The Court also said that the Court was “unsure of 
the scope of Prado’s alleged duties” under the relevant contract, and “[t]hat being the case, the 
Court does not read the FAC as alleging facts sufficient to warrant a conclusion … that some 
other basis exists for holding Prado liable in negligence.” 

With the relevant contract before it, and the above explanation of the context of its previous 
ruling, the Court turns to the merits of the Demurrer. 

Negligence and Breach of Contract 

The Demurrer focuses on Erlich and an argument that the 2AC fails to allege a duty 
independent of the relevant contract. However, the more relevant authority is North American 
Chemical Co. v. Super. Ct. (1997) 59 Cal.App.4th 764. Put simply, that case stands for the 
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proposition that when a contract for the performance of services has been alleged, a failure to 
carry out the contract in a reasonable and professional manner can constitute both negligence 
and a breach of contract. Id. at pp. 771-772, 774. In this case, the Allens allege that they 
entered into a contract with Prado for services. As a result, North American Chemical applies. 

Further, North American Chemical says that the economic loss rule is not a bar to a plaintiff’s 
recovery of economic loss in cases involving the negligent performance of a contract for 
services, as long as what it calls the six J’Aire factors are met. Id. at pp. 781-784. 

The J’Aire factors are: (1) the extent to which the transaction was intended to affect the plaintiff; 
(2) the foreseeability of harm to the plaintiff; (3) the degree of certainty that the plaintiff suffered 
injury; (4) the closeness of the connection between the defendant’s conduct and the injury 
suffered; (5) the moral blame attached to the defendant’s conduct; and (6) the policy of 
preventing future harm. Of these, the critical factor is the foreseeability of economic harm to the 
plaintiff from defendant’s negligence conduct. North American Chemical, supra, 59 Cal.App.4th 
at p. 782 (citations omitted). 

Here, the 2AC is replete with allegations that, if true, would warrant a conclusion that Prado 
failed to carry out the services contemplated by the contract (e.g., “Prepare Permit Drawings”) in 
a reasonable and professional manner. Under North American Chemical, this is sufficient for the 
Allens to maintain claims both for negligence and breach of contract.  These allegations are 
independent of the claim that Prado failed to disclose that he is not an architect. 

The Court also concludes that the economic loss rule is no bar under the facts alleged here. As 
stated above, foreseeability of harm is the critical factor. It is entirely foreseeable that, for 
example, Prado’s failure to prepare permit drawings in a reasonable and professional manner 
(as is alleged here) would lead to the Allens suffering harm. None of the other J’Aire factors 
compels a conclusion that the economic loss rule should operate to bar the Allens’ claim. 

The Demurrer is overruled. 

Prado shall serve and file an Answer to the 2AC on or before January 5, 2017. 
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 9.  TIME:  9:00   CASE#: MSC16-01206 
CASE NAME: GOODWIN VS. HILLIARD 
HEARING ON DEMURRER TO COMPLAINT of GOODWIN 
FILED BY RENEE HILLIARD M.D. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Renee Hilliard, M.D. 
(“Defendant”). The Demurrer relates to the Complaint filed by Sarah Goodwin (“Plaintiff”). The 
Complaint pleads causes of action for (1) medical negligence; (2) negligent misrepresentation; 
and (3) breach of fiduciary duty. Defendant contends first that the entire action is time-barred by 
Code of Civil Procedure § 340.5; that the negligent misrepresentation claim is an improperly 
stated claim for medical negligence or medical negligence by failure to obtain informed consent; 
in the alternative, that the negligent misrepresentation claim fails because it lacks particularity; 
and that the breach of fiduciary duty fails because it is inconsistent with the claim for failure to 
obtain informed consent. 

The Defendant also notes that Plaintiff’s Opposition failed to comply with Code of Civil 
Procedure § 1005(c) in that Defendant received it ten days after it was filed, on the same day 
that their Reply in support of the Demurrer was due. Notwithstanding this apparent violation of 
Code of Civil Procedure § 1005(c), the Court considers Plaintiff’s Opposition. 

Factual Background 

Plaintiff sought treatment from Defendant in or around May 2011 for a left pelvic cyst. Complaint 
at ¶ 7. Over the next several months, Plaintiff developed substantial pain in her left pelvic region 
and Defendant advised her to have her left pelvic cyst surgically removed. Id. On February 3, 
2012 Defendant performed laparoscopic surgery to remove the cyst. Id. Following the surgery, 
Defendant informed plaintiff that in order to remove the cyst she had to remove Plaintiff’s left 
Fallopian tube. Id. This statement was untrue; Defendant had only removed a portion of 
Plaintiff’s left Fallopian tube and a portion still remained in Plaintiff’s body. Complaint at ¶ 16. 

While in the care of Defendant, Plaintiff continued to suffer abdominal pain for three more years. 
Complaint at ¶ 7. Plaintiff alleges that Defendant negligently diagnosed this post-operative pain 
as a symptom of endometriosis. Id. at ¶¶ 8, 9. Plaintiff further alleges that this Defendant treated 
Plaintiff for this negligent diagnosis with Lupron, which caused Plaintiff to suffer early onset of 
osteoporosis. Id. at ¶ 9. 

Plaintiff alleges that in or about May or June 2015, she met with another physician who 
recommended an additional surgery to correct problems with the surgery performed by 
Defendant on February 3, 2012. Complaint at ¶ 11. Plaintiff had a second surgery performed by 
another physician on June 24, 2015, which removed the remaining portion of her infected left 
Fallopian tube. Id. Following that surgery, Plaintiff’s problem with pelvic pain ceased. Id.  

Statute of Limitations 

The special limitations period in Code Civ. Proc., § 340.5, applies to an action for injury or death 
against a health care provider based upon such person’s alleged professional negligence. It 
creates two separate statutes of limitations, both of which must be satisfied if a plaintiff is to 
timely file a medical malpractice action. First, the plaintiff must file within one year after she first 
discovers the injury and the negligent cause of that injury. Second, she must file within three 
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years after first experiencing harm from the injury. As a consequence, if a Plaintiff does not 
discover the negligent cause of the injury until more than three years after she first experiences 
harm from the injury, her malpractice cause of action against the medical practitioner who 
caused her injury will be barred. There are, however, three exceptions to the three-year 
limitations period: fraud, intentional misrepresentation, and the presence of a nontherapeutic 
foreign body in the plaintiff's body. Code Civ. Proc. § 340.5; see also Dolan v. Borelli (1993) 13 
Cal App 4th 816. 

Plaintiff relies heavily on Huysman v. Kirsch and Trombley v. Kolts, both of which were decided 
prior to the enactment of § 340.5. (1936) 6 Cal.2d 302 and (1938) 29 Cal.App.2d 699, 
respectively. Furthermore, as Defendant notes, each dealt with retained foreign bodies, an 
exception that is expressly codified in § 340.5. 

Plaintiff’s reliance on Sanchez v. South Hoover Hospital (1976) 18 Cal.3d 93, is also inapt.  In 
that case, the Court did hold that the “degree of diligence required of a patient in ferreting out 
and learning of the negligent causes of his condition is diminished” while under the same 
doctor’s care.  (Id., at 102.)  But that principle applied only to the one-year prong of the statute, 
i.e., learning of the negligent cause of the injury within one year.  The court specifically noted 
that the tolling provisions of the statute applied only to the three-year outside limitation period.  
(Sanchez actually considered the pre-1975 version of § 340.5 which contained a four-year 
outside limitation period.)  The one-year provision, however, is not the obstacle to plaintiff’s 
claim.  Plaintiff has alleged sufficient facts to satisfy the one-year provision, but the complaint 
fails to satisfy the three-year provision.  The Complaint discloses that the surgery to remove her 
left pelvic cyst took place on February 3, 2012. On its face, the three-year outside limitation 
period would appear to have expired on February 3, 2015, and Plaintiff did not file her Complaint 
until June 22, 2016. 

Plaintiff, however, is entitled to attempt to allege that her cause is not barred by § 340.5 through 
the operation of either fraud or intentional misrepresentation. See, e.g. Scott v. County of Los 
Angeles (1977) 73 Cal App 3d 476; see also Donabedian v. Manzer (1986) 187 Cal App 3d 
1021. The exception for the presence of a nontherapeutic foreign body does not appear to apply 
to the facts of this case. 

The demurrer is sustained, with leave to amend. 

  

10.  TIME:  9:00   CASE#: MSL16-01656 
CASE NAME: OLD REPUBLIC VS. CIRIMELE 
HEARING ON MOTION TO DEPOSIT BY STAKEHOLDER 
FILED BY OLD REPUBLIC SURETY COMPANY 
* TENTATIVE RULING: * 
 
Old Republic’s unopposed motion to deposit fees into court, to be dismissed, and to be awarded 

fees is granted.  Old Republic seeks $2,000 in fees, but the declaration of counsel supports only 

$1,045 in fees and costs.  Accordingly, the Court requires a deposit into court of $7,500, with an 

award of $1,045 to be deducted from that sum before deposit, i.e, $6,455 is to be deposited. 
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11.  TIME:  9:00   CASE#: MSP14-01088 
CASE NAME: TRUST CREATED BY AGREEMENT DAT 
SPECIAL SET HEARING ON: OBJECTION TO PETITION BY ATTORNEY FERRIGNO 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Third Parties Anthony and Dana Ferrigno have withdrawn their objections. 

  

12.  TIME:  9:00   CASE#: MSP14-01088 
CASE NAME: TRUST CREATED BY AGREEMENT DAT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear.  Telephone appearance 
is acceptable. 

  

13.  TIME:  9:05   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
HEARING ON FAMILY LAW MOTION / OSC FOR ATTORNEY FEES 
( MICHELENE INSALACO ATTY. ) 
* TENTATIVE RULING: * 
 
Family law matter.  Tentative ruling procedure does not apply.  The Court notes that it has not 
received written opposition to the motion. 

  

14.  TIME: 10:00   CASE#: MSL16-00916 
CASE NAME: CROWN ASSET VS. ARGUETA 
COURT TRIAL – 1 HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Off calendar.  No appearances required.  On November 14, 2016, defendant filed notice that 
she filed a bankruptcy proceeding, and a Confirmation order was entered on November 7, 2016. 

 

 


